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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  t hat  

par t  of  a publ i shed deci s i on of  t he cour t  of  appeal s r ever si ng 

t he j udgment  of  t he c i r cui t  cour t  f or  Mar at hon Count y,  Vi ncent  
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K.  Howar d,  Judge,  gr ant i ng summar y j udgment  t o def endant s Mer l i n 

and St ephani  Swi t l i ck. 1  The ci r cui t  cour t  di smi ssed pl ai nt i f f  

Li na Muel l er ' s c l ai ms f or  damages agai nst  t he Swi t l i cks f or  

t hei r  al l eged negl i gence i n car i ng f or  her .   We af f i r m t he 

deci s i on of  t he cour t  of  appeal s r ever si ng t he j udgment  of  t he 

c i r cui t  cour t  i n f avor  of  t he Swi t l i cks.  

¶2 The di sposi t i ve i ssue i s whet her  t he act i ons t aken by 

t he Swi t l i cks bet ween t he t i me t hey i ni t i al l y  eval uat ed and 

i mmedi at el y assi st ed and t r eat ed Li na Muel l er  and i nt er vened on 

her  behal f  and t he t i me t hey cal l ed 911 si x t o seven hour s 

t her eaf t er  const i t ut e emer gency car e at  t he scene of  any 

emer gency or  acci dent  i n good f ai t h f or  t he pur pose of  Wi s.  

St at .  § 895. 48( 1)  ( 2003- 04) , 2 t he Good Samar i t an i mmuni t y 

st at ut e.    

¶3 Thi s case i nvol ves t he i nt er pr et at i on and appl i cat i on 

of  Wi s.  St at .  § 895. 48( 1) ,  whi ch est abl i shes " Good Samar i t an" 3 

i mmuni t y f r om t or t  c l ai ms,  t o t he undi sput ed f act s i n t he 

i nst ant  case.   Sect i on 895. 48( 1)  st at es i n r el evant  par t :  

Any per son who r ender s emer gency car e at  t he scene of  
any emer gency or  acci dent  i n good f ai t h shal l  be 
i mmune f r om ci v i l  l i abi l i t y  f or  hi s or  her  act s or  
omi ssi ons i n r ender i ng such emer gency car e.  

                                                 
1 Muel l er  v.  McMi l l i an War ner  I ns. ,  2005 WI  App 210,  287 

Wi s.  2d 154,  704 N. W. 2d 613.  

2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2003-
04 ver si on unl ess ot her wi se i ndi cat ed.  

3 The t er m " Good Samar i t an"  der i ves f r om t he New Test ament  
par abl e i n whi ch a Samar i t an was t he onl y passer - by t o ai d a man 
l ef t  hal f - dead by t hi eves.   See Luke 10: 25- 37.    
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¶4 The Swi t l i cks ar gue t hat  t hey ar e i mmune f r om 

l i abi l i t y  under  t he Good Samar i t an st at ut e f or  t hei r  act s or  

omi ssi ons i n r ender i ng car e t o t he pl ai nt i f f .   I n par t i cul ar ,  

t he Swi t l i cks ar gue t hat  al l  t hei r  act s or  omi ssi ons r egar di ng 

t he pl ai nt i f f  occur r ed at  t he scene of  t he emer gency and 

const i t ut e emer gency car e r ender ed i n good f ai t h.    

¶5 The pl ai nt i f f  ar gues t hat  t he car e r ender ed by t he 

Swi t l i cks was not  at  t he scene of  any emer gency or  acci dent .   

She f ur t her  ar gues t hat  t he Swi t l i cks di d not  pr ovi de emer gency 

car e or  t hat  t he car e t hey r ender ed ceased t o be emer gency car e 

af t er  t hei r  i ni t i al  eval uat i on and i mmedi at e assi st ance,  

t r eat ment ,  and i nt er vent i on ended.    

¶6 We hol d t hat  what ever  t he pr eci se scope of  " scene of  

any emer gency or  acci dent "  i n Wi s.  St at .  § 895. 48( 1) ,  t he phr ase 

" scene of  any emer gency"  i s suf f i c i ent l y br oad t o i ncl ude t he 

Swi t l i cks '  home wher e t he i nj ur ed,  bl eedi ng pl ai nt i f f  ar r i ved 

af t er  bei ng hur t  i n an i nci dent  i nvol v i ng an al l - t er r ai n vehi c l e 

( ATV)  i n t he woods.   We f ur t her  hol d t hat ,  i n t he c i r cumst ances 

of  t he pr esent  case,  " emer gency car e"  under  § 895. 48( 1)  r ef er s  

t o t he i ni t i al  eval uat i on and i mmedi at e assi st ance,  t r eat ment ,  

and i nt er vent i on r ender ed t o t he pl ai nt i f f  dur i ng t he per i od 

bef or e car e coul d be t r ansf er r ed t o pr of essi onal  medi cal  

per sonnel .  

¶7 Whi l e t he Swi t l i cks '  i ni t i al  eval uat i on and i mmedi at e 

assi st ance,  t r eat ment ,  and i nt er vent i on on behal f  of  t he 
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pl ai nt i f f  may have const i t ut ed emer gency car e under  t he st at ut e, 4 

t he car e t he Swi t l i cks r ender ed af t er  t hi s i ni t i al  eval uat i on 

and i mmedi at e assi st ance,  t r eat ment ,  and i nt er vent i on and bef or e 

Ms.  Swi t l i ck cal l ed 911 si x t o seven hour s l at er  was not  

" emer gency car e. "   Pr of essi onal  medi cal  assi st ance coul d have 

been summoned.   When t he Swi t l i cks deci ded not  t o seek  

pr of essi onal  medi cal  assi st ance af t er  i ni t i al l y  assessi ng t he 

pl ai nt i f f ' s  i nj ur i es and pl aced her  i n bed f or  cont i nued 

obser vat i on,  emer gency car e ceased and non- emer gency car e began. 5  

Because a car egi ver  i s not  i mmuni zed by t he Good Samar i t an 

st at ut e f or  non- emer gency car e,  t he car egi ver  i s  subj ect  t o t he 

common- l aw r ul es gover ni ng t he conduct .   I t  does not  necessar i l y 

f ol l ow t hat  t he car egi ver  wi l l  be l i abl e f or  damages under  

common- l aw negl i gence r ul es.   We agr ee wi t h t he cour t  of  appeal s 

t hat  t he Swi t l i cks ar e not  ent i t l ed t o Good Samar i t an i mmuni t y 

f or  t hei r  non- emer gency car e.      

¶8 Accor di ngl y we af f i r m t he deci s i on of  t he cour t  of  

appeal s and r emand t he mat t er  t o t he c i r cui t  cour t  f or  f ur t her  

pr oceedi ngs on t he pl ai nt i f f ' s  negl i gence cl ai ms agai nst  t he 

Swi t l i cks.    

 

 

                                                 
4 We need not ,  and do not ,  det er mi ne whet her  t he Swi t l i cks 

ar e i mmune f or  any emer gency car e t hey may have pr ovi ded;  we 
have not  exami ned whet her  t he t hi r d el ement  of  t he Good 
Samar i t an st at ut e,  good f ai t h,  has been met .   

5 Whet her  t hi s non- emer gency car e was negl i gent  i s not  
bef or e t he cour t .  
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I  

 ¶9 The f ol l owi ng f act s ar e undi sput ed f or  t he pur poses of  

t he c i r cui t  cour t ' s  summar y j udgment  i n f avor  of  t he Swi t l i cks 

on t hei r  Good Samar i t an def ense.  

¶10 Mer l i n and St ephani  Swi t l i ck ar e t he par ent s of  Apol l o 

Swi t l i ck,  who was 19 year s ol d at  t he t i me of  t he pl ai nt i f f ' s  

i nj ur y.   On t he day t he pl ai nt i f f  was i nj ur ed,  t he Swi t l i cks 

wer e host i ng a par t y on pr oper t y t hey owned i n Li ncol n Count y.   

The Swi t l i cks r egul ar l y host  guest s at  t hei r  Li ncol n Count y 

pr oper t y,  and guest s of t en spend t he ni ght  i n t he f ami l y 

" shack, "  whi ch has a number  of  " bunkhouse- st y l e"  bedr ooms.   

Apol l o ar r i ved at  t he par t y ar ound 2: 00 p. m.   He dr ank what  he 

descr i bed as a coupl e of  t wel ve- ounce beer s bef or e 6: 00 p. m.  and 

a f ew mor e beer s bet ween 6: 00 p. m.  and 10: 00 p. m. 6   

¶11 The pl ai nt i f f ,  Apol l o' s gi r l f r i end of  t wo year s,  

ar r i ved at  t he par t y somet i me bet ween 6: 00 p. m.  and 7: 00 p. m.   

Apol l o and t he pl ai nt i f f  went  i nsi de t o pl ay pool .   The 

pl ai nt i f f  may have consumed al cohol  whi l e i nsi de. 7   

¶12 At  ar ound 10: 00 p. m.  Apol l o and t he pl ai nt i f f  j oi ned 

t he Swi t l i cks and t hei r  guest s out si de at  a bonf i r e.   Apol l o 

t est i f i ed t hat  once out si de he hear d t he sound of  a 

mal f unct i oni ng ATV and deci ded t o go check on hi s s i st er  and her  

                                                 
6 Whet her  t he Swi t l i cks ar e l i abl e t o t he pl ai nt i f f  f or  

pr ovi di ng Apol l o wi t h al cohol  i s  not  cur r ent l y bef or e t he cour t .  

7 The pl ai nt i f f ' s  memor y l oss pr event ed her  f r om r ecal l i ng 
t he event s of  t he eveni ng,  i ncl udi ng whet her  she consumed any 
al cohol .      
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chi l dr en,  who had t aken a f ami l y ATV t o l ook f or  deer .   Apol l o 

got  on an ATV bel ongi ng t o one of  t he guest s.   The pl ai nt i f f  got  

on behi nd hi m.   Nei t her  wor e a hel met .   Af t er  checki ng on hi s 

s i st er ,  Apol l o and t he pl ai nt i f f  headed back t o t he shack on a 

t r ai l  t hat  was not  on t he f ami l y pr oper t y.    

¶13 On t he r et ur n t r i p t he i nci dent  t hat  pr oduced t he 

pl ai nt i f f ' s  i nj ur i es occur r ed.   Accor di ng t o Apol l o,  t he ATV hi t  

a st ump;  he t hen saw an over hangi ng br anch and sl ammed on t he 

br akes.   Apol l o r emember ed not hi ng el se about  t he i nci dent . 8  

Apol l o and t he pl ai nt i f f  r et ur ned t o t he shack ar ound 11 p. m.   

Bot h wer e bl eedi ng and bot h vomi t ed shor t l y af t er  ar r i v i ng.   Mr .  

Swi t l i ck obser ved t hat  t he pl ai nt i f f  was agi t at ed,  and he 

t ouched her  t eet h t o det er mi ne i f  any wer e l oose.    

¶14 The pl ai nt i f f  t hen went  i nsi de t he bat hr oom and want ed 

t o l i e down on t he bat hr oom f l oor .   Ms.  Swi t l i ck per suaded t he 

pl ai nt i f f  t o l i e down i n one of  t he bedr ooms.   Ms.  Swi t l i ck 

t est i f i ed she awoke t he pl ai nt i f f  appr oxi mat el y ever y hour  t o 

check on her .   Thr oughout  t he ni ght ,  t he pl ai nt i f f  was abl e t o 

r espond coher ent l y t o Ms.  Swi t l i ck ' s quest i ons.    

¶15 I n t he mor ni ng,  af t er  she had been i n bed f or  

appr oxi mat el y s i x t o seven hour s,  t he pl ai nt i f f  was di sor i ent ed 

and r esponded t o Ms.  Swi t l i ck ' s quest i ons by addr essi ng Ms.  

Swi t l i ck as " mom. "   As a r esul t  of  t he pl ai nt i f f ' s  conf usi on,  

                                                 
8 Appar ent l y due i n par t  t o hi s i nj ur i es,  Apol l o' s 

r ecol l ect i on of  t he event s l eadi ng up t o t he pl ai nt i f f ' s  i nj ur y 
i s i ncompl et e.  
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Ms.  Swi t l i ck cal l ed f or  an ambul ance.   The pl ai nt i f f  suf f er ed 

ser i ous,  cont i nui ng i nj ur i es.   

¶16 The pl ai nt i f f  sued t he Swi t l i cks,  al l egi ng t hey wer e 

negl i gent  i n pr ovi di ng al cohol  t o t hei r  mi nor  son,  i n f ai l i ng t o 

convey her  t o a hospi t al ,  i n pr event i ng her  f r om obt ai ni ng 

medi cal  t r eat ment ,  and i n f ai l i ng t o seek hel p f or  her .   

¶17 The ci r cui t  cour t  ent er ed a j udgment  di smi ssi ng t he 

pl ai nt i f f ' s  compl ai nt ,  r ul i ng t hat  under  Wi s.  St at .  § 895. 48( 1)  

t he Swi t l i cks wer e i mmune f r om l i abi l i t y  f or  any of  t hei r  act s 

or  omi ssi ons occur r i ng bet ween t he t i me when t he pl ai nt i f f  

r et ur ned t o t he shack and when car e of  t he pl ai nt i f f  was 

t r ansf er r ed t o emer gency medi cal  per sonnel .    

¶18 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

j udgment .   The cour t  of  appeal s concl uded:  

[ W] hen t he [ S] amar i t an i s a l ayper son,  t he 
i nt er vent i on pr ot ect ed wi l l  or di nar i l y  be of  shor t  
dur at i on and of  an i nt er i m sor t .   Not hi ng i n t he 
st at ut e suggest s any i nt ent i on t hat  an or di nar y per son 
shoul d make car e- gi v i ng deci s i ons any l onger  t han t he 
emer gency si t uat i on necessi t at es.   

  .  .  .  .  

That  not hi ng was done t o make medi cal  hel p avai l abl e 
t o Muel l er  f or  over  s i x hour s onl y under scor es t he 
f act  t hat  St ephani  was not  r espondi ng as i f  t o an 
emer gency.   Based on t he undi sput ed f act s i n t hi s 
case,  t he Swi t l i cks t hus di d not  pr ovi de any car e t hat  
woul d ent i t l e t hem t o i mmuni t y  f r om l i abi l i t y  under  
Wi s.  St at .  § 895. 48. 9 

 

                                                 
9 Muel l er ,  287 Wi s.  2d 154,  ¶¶29,  35.  
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I I  

 ¶19 The di sposi t i ve i ssue i n t he pr esent  case r equi r es us 

t o i nt er pr et  and appl y Wi s.  St at .  § 895. 48( 1) ,  t he Good 

Samar i t an st at ut e,  t o t he undi sput ed f act s of  t he case.    

¶20 The i nt er pr et at i on and appl i cat i on of  a st at ut e i s 

or di nar i l y  a quest i on of  l aw t hat  t hi s cour t  deci des i ndependent  

of  t he c i r cui t  cour t  and t he cour t  of  appeal s but  benef i t i ng 

f r om t hei r  anal yses.    

¶21 Because t hi s case was deci ded on summar y j udgment  and 

t he mat er i al  f act s ar e not  i n di sput e,  we f ol l ow t he st andar d of  

r evi ew set  f or t h i n Wi s.  St at .  § 802. 08.   We det er mi ne whet her  

t he c i r cui t  cour t  cor r ect l y deci ded an i ssue of  l aw,  namel y t he 

i nt er pr et at i on and appl i cat i on of  t he appl i cabl e st at ut e,  i n i t s  

deci s i on on t he summar y j udgment  mot i on. 10   

I I I  

¶22 Wi sconsi n St at .  § 895. 48( 1)  st at es i n r el evant  par t :  

Any per son who r ender s emer gency car e at  t he scene of  
any emer gency or  acci dent  i n good f ai t h shal l  be 
i mmune f r om ci v i l  l i abi l i t y  f or  hi s or  her  act s or  
omi ssi ons i n r ender i ng such emer gency car e.  

¶23 The st at ut e set s f or t h t hr ee el ement s:   

( 1)  Emer gency car e must  be r ender ed at  t he scene of  
t he emer gency;   

( 2)  The car e r ender ed must  be emer gency car e;  and     

( 3)  Any emer gency car e must  be r ender ed i n good f ai t h.    

                                                 
10 Pr i nce v.  Br yant ,  87 Wi s.  2d 662,  666,  275 N. W. 2d 676 

( 1979) .  
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¶24 I f  al l  t hr ee el ement s ar e met ,  t he al l eged t or t f easor  

" shal l  be i mmune f r om ci v i l  l i abi l i t y  f or  hi s or  her  act s or  

omi ssi ons i n r ender i ng such emer gency car e. " 11  I f  any el ement  i s 

not  met ,  t he al l eged t or t f easor  i s not  ent i t l ed t o i mmuni t y 

under  t he Good Samar i t an st at ut e.  

A 

¶25 We f i r st  exami ne t he r equi r ement  t hat  t he emer gency 

car e must  be r ender ed at  t he " scene of  any emer gency or  

acci dent . "   The i nci dent  dur i ng whi ch t he i nj ur y occur r ed t ook 

pl ace i n t he woods.   The Swi t l i cks wer e not  pr esent  at  t hat  t i me 

or  pl ace of  t he i nci dent ;  t hey r ender ed car e t o t he pl ai nt i f f  

when she r et ur ned t o t he Swi t l i cks '  home af t er  t he i nci dent .    

¶26 Thi s cour t  has not  had t he oppor t uni t y t o det er mi ne 

t he scope of  t he t er m " scene of  any emer gency or  acci dent . "   

" Scene of  any emer gency"  i s not  def i ned i n t he Good Samar i t an 

st at ut e.   

¶27 Fi r st ,  " scene of  any emer gency"  must  be br oader  t han 

" scene of  any acci dent . "   I f  " scene of  any emer gency"  meant  t he 

same t hi ng as " scene of  any acci dent , "  t he wor d " acci dent "  woul d 

be sur pl usage.   " A st at ut e shoul d be const r ued so t hat  no wor d 

or  c l ause shal l  be r ender ed sur pl usage and ever y wor d i f  

possi bl e shoul d be gi ven ef f ect . " 12   

                                                 
11 Wi s.  St at .  § 895. 48( 1) .  

12 Donal dson v.  St at e,  93 Wi s.  2d 306,  315,  286 N. W. 2d 817 
( 1980) .  
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¶28 We f i nd addi t i onal  hel p i n det er mi ni ng t he meani ng of  

" scene of  any emer gency"  by exami ni ng t he st at ut or y hi st or y.   

Pr i or  t o 1977,  when t he st at ut e pr ot ect ed onl y l i censed medi cal  

wor ker s,  t he st at ut e cont ai ned t he f ol l owi ng def i ni t i on of  

" scene of  an emer gency: "  

" [ T] he scene of  an emer gency"  means ar eas not  wi t hi n 
t he conf i nes of  a hospi t al  or  ot her  i nst i t ut i on whi ch 
has hospi t al  f aci l i t i es or  t he of f i ce of  a per son 
l i censed or  cer t i f i ed under  t hi s chapt er . 13 

¶29 Under  t hi s def i ni t i on,  t he scene of  an emer gency was 

anywher e t hat  emer gency car e was pr ovi ded out si de of  a hospi t al  

or  of f i ce of  a l i censed or  cer t i f i ed per son.   Thi s def i ni t i on,  

whi ch was not  i ncl uded when t he l egi s l at ur e adopt ed t he pr esent  

Good Samar i t an st at ut e,  was obvi ousl y t ar get ed at  medi cal  

pr of essi onal s,  but  i t  i s  hel pf ul  t o our  anal ysi s.    

¶30 Al so hel pf ul  i n det er mi ni ng t he meani ng of  " scene of  

any emer gency"  i s t he pur pose of  t he cur r ent  Good Samar i t an 

st at ut e.   The pur pose of  t he st at ut e i s t o encour age i ndi v i dual s 

t o pr ovi de emer gency car e t o an i nj ur ed per son by i mmuni zi ng t he 

car egi ver s f r om common- l aw l i abi l i t y  i f  t hey f ai l  t o exer ci se 

r easonabl e car e when r ender i ng emer gency car e i n good f ai t h.   

The ci r cui t  cour t  r easoned t hat  t o meet  t hi s st at ut or y pur pose,  

t he scene of  any emer gency or  acci dent  shoul d " f ol l ow t he per son 

i n per i l  and i n need of  emer gency car e.   I t  cover s t he f ar mer  

t hat  answer s t he door  t o f i nd t he v i ct i m of  an aut omobi l e 

acci dent  who was abl e t o make i t  t o hi s door  or  t he dr i ver  

                                                 
13 Wi s.  St at .  § 448. 04 ( 1975- 76) .  
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f i ndi ng a hunt er  who,  af t er  f al l i ng f r om hi s deer  st and,  cr awl s 

out  t o a hi ghway wi t h hi s br oken l eg.   The f act  t hat  t he s i t e of  

t he acci dent  i s some di st ance away does not  r educe an i nj ur ed 

per son' s need f or  assi st ance. "       

¶31 We agr ee wi t h t he c i r cui t  cour t  t hat  t he phr ase " scene 

of  any emer gency"  shoul d or di nar i l y  be i nt er pr et ed t o cover  

emer gency car e at  a l ocat i on wher e such car e i s needed.   

¶32 Taki ng i nt o account  t he t ext ,  t he st at ut or y hi st or y,  

and t he pur pose of  t he Good Samar i t an st at ut e,  we concl ude t hat ,  

what ever  t he pr eci se scope of  " scene of  any emer gency or  

acci dent , "  t he phr ase " scene of  any emer gency"  i s suf f i c i ent l y  

br oad t o i ncl ude t he Swi t l i cks '  home wher e t he i nj ur ed,  bl eedi ng 

pl ai nt i f f  ar r i ved af t er  t he ATV i nci dent .   " Scene of  any 

emer gency"  i s suf f i c i ent l y br oad t o i ncl ude i n t he pr esent  case 

not  onl y t he pl ace wher e t he i nci dent  or  i nj ur y occur r ed but  

al so t he pl ace t o whi ch t he pl ai nt i f f  was moved.   As t he ci r cui t  

cour t  st at ed,  t he " scene of  any emer gency"  may f ol l ow t he 

i nj ur ed per son.    

¶33 We t her ef or e concl ude t hat  t he i ni t i al  eval uat i on and 

i mmedi at e assi st ance,  t r eat ment ,  and i nt er vent i on r ender ed by 

t he Swi t l i cks at  t hei r  home occur r ed at  t he " scene of  any 

emer gency. " 14 

                                                 
14 Thi s concl usi on i s consi st ent  wi t h t hat  of  ot her  st at e 

cour t s t hat  have addr essed t hi s i ssue.   See,  e. g. ,  Swenson v.  
Waseca Mut .  I ns.  Co. ,  653 N. W. 2d 794,  799 ( Mi nn.  Ct .  App.  2002)  
( scene of  t he emer gency i ncl udes mot or  vehi c l e used by Good 
Samar i t an t o t r anspor t  i nj ur ed per son t o hospi t al ) .  
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B 

¶34 We next  exami ne t he second el ement  of  t he Good 

Samar i t an st at ut e,  namel y emer gency car e.   Wi sconsi n St at .  

§ 895. 48( 1)  makes i mmuni t y cont i ngent  upon t he r ender i ng of  

emer gency car e.   The wor d " emer gency"  descr i bes t he nat ur e of  

t he car e.  The st at ut e does not ,  however ,  def i ne " emer gency 

car e. " 15     

                                                                                                                                                             
The concur r i ng j udge i n t he cour t  of  appeal s concl uded t hat  

t he Swi t l i cks di d not  pr ovi de emer gency car e at  t he scene of  any  
emer gency or  acci dent .  The j udge was bot her ed by t he t i me 
f act or ,  r ai s i ng t he quest i on how t he concept  t hat  t he scene of  
any emer gency t r avel s wi t h t he i nj ur ed par t y " per t ai ns t o t he 
ent i r e t i me af t er  Muel l er  was i nj ur ed unt i l  she was pl aced i n 
t he ambul ance some ei ght  hour s l at er . "  Muel l er ,  287 Wi s.  2d 154,  
¶45 ( Hoover ,  J. ,  concur r i ng) .   

15 Two st at es,  Okl ahoma and Or egon,  have def i ned t he t er m 
" emer gency car e"  as used i n t hei r  Good Samar i t an st at ut es.    

Under  Okl ahoma l aw,  emer gency car e consi st s onl y of  
" ar t i f i c i al  r espi r at i on,  r est or at i on of  br eat hi ng,  or  pr event i ng 
or  r et ar di ng t he l oss of  bl ood,  or  ai di ng or  r est or i ng hear t  
act i on or  c i r cul at i on of  bl ood t o t he v i ct i m or  v i ct i ms of  an 
acci dent  or  emer gency .  .  .  . "   Okl a.  St at .  Ann.  t i t .  76,  
§ 5( a) ( 2)  ( 2005) .    

Or egon Rev.  St at .  § 30. 800( 1)  ( 2003)  def i nes emer gency car e 
as f ol l ows:  

( a)  Medi cal  or  dent al  car e not  pr ovi ded i n a pl ace 
wher e emer gency medi cal  or  dent al  car e i s r egul ar l y 
avai l abl e,  i ncl udi ng but  not  l i mi t ed t o a hospi t al ,  
i ndust r i al  f i r st - ai d st at i on or  a physi c i an' s or  
dent i st ' s  of f i ce,  gi ven vol unt ar i l y  and wi t hout  t he 
expect at i on of  compensat i on t o an i nj ur ed per son who 
i s i n need of  i mmedi at e medi cal  or  dent al  car e and 
under  emer gency ci r cumst ances t hat  suggest  t hat  t he 
gi v i ng of  assi st ance i s t he onl y al t er nat i ve t o deat h 
or  ser i ous physi cal  af t er  ef f ect s;  or  
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¶35 The ci r cui t  cour t  decl ar ed t hat  emer gency car e 

i ncl udes medi cal  assi st ance and f i r st  ai d.   The cour t  of  appeal s 

concl uded t hat  when t he Good Samar i t an i s a l ayper son,  t he 

i nt er vent i on wi l l  or di nar i l y  be of  shor t  dur at i on and of  an 

i nt er i m sor t . 16  

¶36 We cannot  def i ne " emer gency car e"  wi t h a br i ght - l i ne 

r ul e because of  t he gr eat  var i et y of  s i t uat i ons t hat  may qual i f y 

as emer gency car e.   We shal l ,  however ,  at t empt  t o pr ovi de a 

f l exi bl e,  br oad wor ki ng def i ni t i on of  emer gency car e t hat  i s 

sui t abl e f or  t he pr esent  case and may be sui t abl e f or  a 

mul t i t ude of  ot her  cases.    

¶37 We st ar t  by def i ni ng " emer gency, "  whi ch means a 

sudden,  unexpect ed happeni ng or  unf or eseen occur r ence or  

condi t i on.   " Emer gency medi ci ne"  means t he eval uat i on and 

i ni t i al ,  r api d t r eat ment  of  medi cal  condi t i ons caused by t r auma 

or  sudden i l l ness.   A wor ki ng def i ni t i on of  " emer gency car e"  i n 

Wi s.  St at .  § 895. 48( 1)  ( as i t  appl i es t o a l ayper son)  t her ef or e 

woul d be car e r ender ed by a l ayper son i n a sudden,  unexpect ed 

happeni ng,  occur r ence or  s i t uat i on t hat  demands i mmedi at e act i on 

unt i l  pr of essi onal  medi cal  at t ent i on i s avai l abl e.   " Car e"  

                                                                                                                                                             
( b)  Medi cal  car e pr ovi ded vol unt ar i l y  i n good f ai t h 
and wi t hout  expect at i on of  compensat i on by a physi c i an 
l i censed by t he Boar d of  Medi cal  Exami ner s f or  t he 
St at e of  Or egon i n t he physi c i an' s pr of essi onal  
capaci t y as a t eam physi c i an at  a publ i c or  pr i vat e 
school  or  col l ege at hl et i c event  or  as a vol unt eer  
physi c i an at  ot her  at hl et i c event s.  

16 Muel l er ,  287 Wi s.  2d 154,  ¶29.  



No.  2005AP121   

 

14 
 

i ncl udes t he eval uat i on,  i nt er vent i on,  assi st ance,  and t r eat ment  

of ,  or  i nt er vent i on on behal f  of  t he i nj ur ed per son,  or  r esponse 

t o medi cal  condi t i ons caused by an acci dent ,  t r auma,  or  sudden 

i l l ness.          

¶38 Thi s wor ki ng def i ni t i on of  emer gency car e i s bol st er ed 

by t he pur pose of  Wi s.  St at .  § 895. 48( 1) ,  as evi denced by t he 

evol ut i on of  our  Good Samar i t an st at ut e. 17  

¶39 The or i gi nal  Good Samar i t an st at ut e,  enact ed i n 1963, 18 

pr ovi ded i mmuni t y onl y t o medi cal  pr of essi onal s who r ender ed 

emer gency car e. 19  I n 1977 a Good Samar i t an st at ut e was adopt ed 

t o ext end Good Samar i t an pr ot ect i on t o l ayper sons. 20  I n al l  

                                                 
17 Good Samar i t an l aws of  one t ype or  ot her  have been 

enact ed i n most  i f  not  al l  s t at es.   For  di scussi ons of  st at e 
Good Samar i t an l aws and cases i nt er pr et i ng t he st at ut es,  see,  
e. g. ,  Vel azquez v.  J i mi nez,  798 A. 2d 51,  57- 61 ( N. J.  2002) ;  W.  
Page Keet on,  Pr osser  and Keet on on t he Law of  Tor t s § 56,  at  378 
( 5t h ed.  1984) ;  Er i c A.  Br andt ,  Comment ,  Good Samar i t an Laws——
The Legal  Pl acebo:  A Cur r ent  Anal ysi s,  17 Akr on L.  Rev.  303 
( 1983) ;  Danny R.  Vei l l eux,  Const r uct i on and Appl i cat i on of  " Good 
Samar i t an"  St at ut es,  68 A. L. R.  4t h 294 ( 1989) .  

18 See ch.  46,  Laws of  1963.  

For  di scussi ons of  t he Wi sconsi n Good Samar i t an l aw,  see 
Davi d A.  Suemni ck,  Comment ,  Wi sconsi n' s " Good Samar i t an"  
St at ut e,  48 Mar q.  L.  Rev.  80 ( 1964) ;  Dawn B.  Li eb,  Not e,  The 
Good Samar i t an St at ut e,  62 Mar q.  L.  Rev.  469 ( 1978) .   

19 See Wi s.  St at .  § 147. 17( 7)  ( 1965)  ( pr ovi di ng i mmuni t y t o 
doct or s) ,  whi ch st at es,  " No per son l i censed under  t hi s sect i on,  
who i n good f ai t h r ender s emer gency car e at  t he scene of  an 
emer gency,  i s l i abl e f or  any c i v i l  damages as a r esul t  of  act s  
or  omi ssi ons by such per son i n r ender i ng t he emer gency car e. "   
See al so Wi s.  St at .  § 149. 06( 5)  ( pr ovi di ng t he i dent i cal  
i mmuni t y t o nur ses) .  

20 See § 3,  ch.  164,  Laws of  1977.  
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r espect s r el evant  t o t he i ssue pr esent l y bef or e t he cour t ,  t he 

st at ut e has r emai ned unchanged si nce 1977.   

¶40 A consi st ent  pur pose of  t he Wi sconsi n Good Samar i t an 

st at ut e has been t o encour age pr ompt  car e i n an emer gency unt i l  

pr of essi onal  medi cal  car e can be obt ai ned.  

¶41 The Legi s l at i ve Counci l  anal ysi s of  Assembl y Bi l l  96,  

whi ch ul t i mat el y became t he Good Samar i t an st at ut e,  st at es t hat  

t he pur pose of  t he bi l l  was t o over come t he " r el uct ance on t he 

par t  of  t he gener al  publ i c t o ' get  i nvol ved'  .  .  .  . " 21  The 

Legi s l at i ve Counci l  anal ysi s goes on t o st at e t hat  t he r esul t  of  

such r el uct ance i s t hat  " emer gency t r eat ment  i s of t en del ayed or  

deni ed t o many per sons i nvol ved i n acci dent s or  who have 

suf f er ed ser i ous i nj ur y. " 22  The Legi s l at i ve Counci l  st af f  t hus 

concl uded t hat  Assembl y Bi l l  96 " woul d hel p el i mi nat e t hi s 

s i t uat i on and woul d encour age t he publ i c t o come t o t he ai d of  

per sons i nvol ved i n acci dent s who need pr ompt  emer gency car e.   

As a r esul t ,  many l i ves can be saved,  and ser i ous i nj ur y or  

di sabi l i t y  can pot ent i al l y  be mi ni mi zed. " 23  

                                                 
21 Bi l l  Hi st or y,  Bi l l  Anal ysi s pr epar ed by Legi s l at i ve 

Counci l  St af f ,  at  2 ( 1977)  ( on f i l e wi t h Legi s l at i ve Counci l ,  
Madi son,  Wi s. ) .   

22 I d. ( emphasi s added) .  

23 I d. ( emphasi s added) .  
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¶42 At  l east  one i ndust r y gr oup,  t he Al l i ed Const r uct i on 

Empl oyer s Associ at i on,  agr eed wi t h t hi s anal ys i s of  t he Good 

Samar i t an st at ut e.   I n a l et t er  t o t he Senat e commi t t ee 

r evi ewi ng t he Good Samar i t an l aw pr i or  t o i t s 1977 passage,  

counsel  f or  t he Associ at i on st at ed:   " [ A] n i mpor t ant  benef i t  of  

AB- 96 i s t hat  i t  woul d encour age wor ker s at  a const r uct i on s i t e 

t o pr ovi de emer gency f i r st  ai d t o an i nj ur ed f el l ow wor ker  unt i l  

bet t er  heal t h car e ser vi ces ar e avai l abl e. " 24 

¶43 I n addi t i on,  a l aw r evi ew comment at or  has suggest ed 

t hat  t he pur pose of  t he Good Samar i t an st at ut e i s  

t o encour age l ay per sons and pr of essi onal s t o r espond 
t o anot her ' s need f or  hel p by gr ant i ng l i mi t ed 
i mmuni t y f or  negl i gent  act s whi ch mi ght  occur  whi l e 
r ender i ng emer gency assi st ance.   The omni bus wor di ng 
of  t he cur r ent  Wi sconsi n [ G] ood [ S] amar i t an st at ut e 
r esul t s f r om t he l egi s l at ur e' s det er mi nat i on t hat  
abr ogat i on of  pot ent i al  t or t  l i abi l i t y  f or  bot h 

                                                                                                                                                             
Sect i on 895. 48 i s consi st ent  wi t h t he nat i onal  t r end t o 

mi t i gat e t he common l aw t hat  di ssuades vol unt eer s f r om assi st i ng 
an i nj ur ed per son by r emovi ng t he f ear  of  c i v i l  l i abi l i t y  f or  
pr ompt  and i mmedi at e car e.   See St r eet  v.  Super i or  Cour t ,  274 
Cal .  Rpt r .  595,  598 ( Cal .  Ct .  App.  1991)  ( " Good Samar i t an 
st at ut es of  t he t ype at  i ssue her e have been enact ed i n 
v i r t ual l y ever y st at e s i nce Cal i f or ni a i ni t i at ed t he concept  i n 
1959.   Thei r  pur pose i s t o el i mi nat e t he per cei ved i nadequaci es 
of  t he common l aw,  under  whi ch a vol unt eer ,  choosi ng t o assi st  
an i nj ur ed per son,  al t hough havi ng no dut y t o do so,  coul d be 
hel d l i abl e f or  negl i gence i n pr ovi di ng such assi st ance. " ) ;  
Vei l l eux,  supr a not e 17,  § 2[ a]  ( " Af t er  t he f i r st  Good Samar i t an 
st at ut e was passed i n 1959,  al l  st at es have enact ed some f or m of  
t he l egi s l at i on. " ) .  

24 Let t er  f r om Tony Dr i essen,  counsel  f or  Al l i ed 
Const r uct i on Empl oyer s Ass' n,  t o Senat or  James T.  Fl ynn ( chai r )  
and Member s of  t he Senat e Judi c i ar y and Consumer  Af f ai r s  
Commi t t ee ( June 13,  1977) ,  at  1 ( on f i l e wi t h Legi s l at i ve 
Counci l ,  Madi son,  Wi s. ) .  
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pr of essi onal s and l ay per sons woul d encour age mor e 
i ndi v i dual s t o vol unt ar i l y  assi st  ot her s. 25 

¶44 I n r eachi ng t hi s concl usi on,  t he l aw r evi ew 

comment at or  quot es f r om a l et t er  t o her  f r om Repr esent at i ve J. F.  

Rooney ( whom t he comment at or  r ef er s t o as t he pr i nci pal  aut hor  

of  Assembl y Bi l l  96) .   Repr esent at i ve Rooney descr i bed t he 

pur pose of  t he st at ut e as f ol l ows:   

I n answer  t o your  f i r st  quest i on as t o why we expanded 
t he scope of  t he or i gi nal  [ G] ood [ S] amar i t an st at ut es;  
i t  was f el t  t hat  our  soci et y has become " sue happy"  
and t her ef or e many ci t i zens who mi ght  ot her wi se go t o 
t he ai d of  a f el l ow human bei ng do not  because of  t he 
f ear  of  bei ng sued f or  t r y i ng t o hel p.   By el i mi nat i on 
of  t he t hr eat  of  l awsui t ,  mor e peopl e woul d be apt  t o 
ai d a v i ct i m. 26 

¶45 A consi st ent  t heme r uns t hr ough t hese var i ous sour ces.  

The deci s i on t o ext end Good Samar i t an i mmuni t y beyond medi cal  

pr of essi onal s r ef l ect s t he l egi s l at i ve det er mi nat i on t hat  t he 

                                                 
25 Li eb,  supr a not e 18,  at  470- 71.  

Anot her  comment at or  suggest ed t hat  t he pur pose of  t he 
pr edecessor  t o t he cur r ent  st at ut e,  whi ch pr ovi ded i mmuni t y onl y  
t o medi cal  pr of essi onal s,  was " t o pr ovi de f or  t he publ i c wel f ar e 
by encour agi ng doct or s and nur ses t o r ender  emer gency car e t o 
acci dent  v i ct i ms at  t he scene of  t he acci dent . "   Suemni ck,  supr a 
not e 18,  at  81.  

26 Let t er  f r om J. F.  Rooney t o Dawn B.  Li eb ( Aug.  23,  1978)  
( on f i l e wi t h Mar quet t e Law Revi ew)  ( c i t ed i n Li eb,  supr a not e 
18,  at  471 n. 9) .  

See al so Vei l l eux,  supr a not e 17,  § 2[ a]  ( " The pr i mar y 
pur pose of  t he [ Good Samar i t an]  st at ut es i s t o encour age pr ompt  
emer gency car e by gr ant i ng i mmuni t y f r om ci v i l  damages and 
r emovi ng t he f ear  of  l i abi l i t y .   The st at ut es gener al l y at t empt  
t o el i mi nat e t he per cei ved i nadequaci es of  t he common- l aw r ul es,  
under  whi ch a vol unt eer ,  choosi ng t o assi st  an i nj ur ed per son 
al t hough havi ng no dut y t o do so,  was l i abl e f or  f ai l i ng t o 
exer ci se r easonabl e car e i n pr ovi di ng t he assi st ance. " ) .  
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r emoval  of  pot ent i al  t or t  l i abi l i t y  woul d encour age mor e 

i ndi v i dual s t o pr ovi de i mmedi at e assi st ance when pr of essi onal  

medi cal  assi st ance i s not  avai l abl e.   Thi s emphasi s on i mmuni t y  

f or  i ni t i al  and i mmedi at e car e r ef l ect s t he l egi s l at i ve pur pose 

t o encour age such ser vi ces as ar e necessar y t o st abi l i ze an 

i nj ur ed i ndi v i dual ' s heal t h or  i mpede an i mpendi ng t r agedy 

dur i ng t he per i od bef or e car e can be t r ansf er r ed t o pr of essi onal  

medi cal  per sonnel .  

¶46 I n sum,  as we have expl ai ned,  " emer gency car e"  under  

t he st at ut e r ef er s onl y t o t he i ni t i al  eval uat i on and i mmedi at e 

assi st ance,  t r eat ment ,  and i nt er vent i on at  t he scene of  an 

emer gency dur i ng t he per i od bef or e car e can be t r ansf er r ed t o 

pr of essi onal  medi cal  per sonnel .  

¶47 We t her ef or e t ur n t o t he quest i on whet her  t he 

Swi t l i cks '  car e of  t he pl ai nt i f f  const i t ut ed emer gency car e 

under  Wi s.  St at .  § 895. 48( 1) .  

¶48 I n det er mi ni ng t he i mmuni t y and l i abi l i t y ,  i f  any,  of  

t he Swi t l i cks,  t he conduct  of  each must  be separ at el y exami ned,  

al t hough we r ef er  t o bot h Swi t l i cks as a uni t  f or  ease of  

r ef er ence.  

¶49 When t he pl ai nt i f f  r et ur ned t o t he shack bl oodi ed and 

vomi t i ng,  bot h Mr .  and Ms.  Swi t l i ck may have been i nvol ved i n 

t he i ni t i al  assessment  of  her  i nj ur i es,  t he i mmedi at e 

assi st ance,  t r eat ment ,  and i nt er vent i on,  and t he deci s i on not  t o 

seek i mmedi at e pr of essi onal  medi cal  assi st ance.   Ms.  Swi t l i ck  

cont i nued t o moni t or  t he pl ai nt i f f  dur i ng t he ni ght .   The r ecor d 
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i s not  c l ear  whet her  Mr .  Swi t l i ck r ender ed car e af t er  t he 

i ni t i al  per i od.   

¶50 Ar guabl y,  Mr .  Swi t l i ck ' s car e may have ended when he 

f i ni shed t he assessment ,  and he di d not  i nt er act  wi t h t he 

pl ai nt i f f  agai n.   Because t he Good Samar i t an st at ut e does not  

appl y t o any act s or  omi ssi ons t hat  occur r ed whi l e not  pr ovi di ng 

emer gency car e,  i t  s i mi l ar l y wi l l  not  pr ot ect  Mr .  Swi t l i ck f or  

any act s or  omi ssi ons t hat  occur r ed af t er  he ceased pr ovi di ng 

car e al t oget her .    

¶51 On t he ot her  hand,  Ms.  Swi t l i ck ' s per i odi c moni t or i ng 

of  t he pl ai nt i f f  may have been t he par t  of  a j oi nt  ef f or t  by t he 

Swi t l i cks t o car e f or  t he pl ai nt i f f ,  i n whi ch case Mr .  Swi t l i ck 

woul d be ent i t l ed t o Good Samar i t an pr ot ect i on t o t he same 

ext ent  as Ms.  Swi t l i ck.   

¶52 I n eval uat i ng t he pl ai nt i f f ' s  condi t i on and r ender i ng 

t o t he pl ai nt i f f  i mmedi at e assi st ance,  t r eat ment ,  and 

i nt er vent i on,  t he Swi t l i cks may have been r ender i ng emer gency 

car e.   I t  i s  undi sput ed,  however ,  t hat  pr of essi onal  assi st ance 

coul d have been summoned i mmedi at el y af t er  t he pl ai nt i f f  ar r i ved 

at  t he house,  or  at  l east  i mmedi at el y af t er  t he i ni t i al  

eval uat i on of  t he pl ai nt i f f .   I nst ead of  summoni ng pr of essi onal  

medi cal  assi st ance,  t he Swi t l i cks det er mi ned t hat  t he 

c i r cumst ances di d not  r equi r e t r ai ned medi cal  pr of essi onal s,  and 

t hey deci ded t o,  and di d,  pr ovi de ongoi ng car e f or  t he pl ai nt i f f  

t hr oughout  t he ni ght .    

¶53 The Swi t l i cks car ed f or  t he pl ai nt i f f  l onger  t han t he 

i ni t i al  eval uat i on and i mmedi at e assi st ance,  t r eat ment ,  and 
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i nt er vent i on and f or  l onger  t han necessar y t o t r ansf er  car e t o 

pr of essi onal  medi cal  per sonnel .   Ther ef or e,  af t er  t he i ni t i al  

eval uat i on and i mmedi at e assi st ance,  t r eat ment ,  and i nt er vent i on 

t hat  const i t ut ed emer gency car e,  t he Swi t l i cks '  assi st ance,  

t r eat ment ,  and i nt er vent i on changed f r om " emer gency car e"  t o 

" non- emer gency car e. "   The car e t he Swi t l i cks r ender ed t o t he 

pl ai nt i f f  dur i ng t he si x-  t o seven- hour  per i od af t er  t hei r  

i ni t i al  eval uat i on and i mmedi at e assi st ance,  t r eat ment ,  and 

i nt er vent i on was not  emer gency car e.   I t  was j ust  pl ai n non-

emer gency car e t hat  i s not  i mmuni zed under  t he Good Samar i t an 

st at ut e and may be subj ect  t o a negl i gence sui t .  

¶54 The Swi t l i cks ar gue t hat  l i mi t i ng Good Samar i t an 

i mmuni t y t o t he per i od necessar y t o t r ansf er  t he i nj ur ed 

per son' s car e t o pr of essi onal  medi cal  per sonnel  t hwar t s t he 

pur pose of  t he st at ut e and has t he per ver se ef f ect  of  

di scour agi ng r esponses by cr eat i ng uncer t ai nt y about  whet her  

i mmuni t y appl i es.   The l egi s l at ur e,  however ,  l i mi t ed i mmuni t y t o 

emer gency car e.   I n doi ng so,  t he l egi s l at ur e has bal anced t he 

publ i c pol i cy of  encour agi ng i ndi v i dual s t o pr ovi de assi st ance 

t o t hose i n need of  i mmedi at e hel p wi t h t he compet i ng publ i c 

pol i cy of  encour agi ng car egi ver s t o seek pr of essi onal  medi cal  

assi st ance.  The st at ut e l i mi t i ng i mmuni zat i on t o emer gency car e 

encour ages car egi ver s t o act  wi t hout  evi scer at i ng pr ot ect i on t o 

t hose who ar e i n need of  car e.    

*   *   *   *  

¶55 We hol d t hat  what ever  t he pr eci se scope of  " scene of  

any emer gency or  acci dent "  i n Wi s.  St at .  § 895. 48( 1) ,  t he phr ase 
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" scene of  any emer gency"  i s suf f i c i ent l y br oad t o i ncl ude t he 

Swi t l i cks '  home wher e t he i nj ur ed,  bl eedi ng pl ai nt i f f  ar r i ved 

af t er  bei ng hur t  i n an i nci dent  i nvol v i ng an al l - t er r ai n vehi c l e 

( ATV)  i n t he woods.   We f ur t her  hol d t hat ,  i n t he c i r cumst ances 

of  t he pr esent  case,  " emer gency car e"  under  § 895. 48( 1)  r ef er s  

t o t he i ni t i al  eval uat i on and i mmedi at e assi st ance,  t r eat ment ,  

and i nt er vent i on r ender ed t o t he pl ai nt i f f  dur i ng t he per i od 

bef or e car e coul d be t r ansf er r ed t o pr of essi onal  medi cal  

per sonnel .  

¶56 We t her ef or e agr ee wi t h t he cour t  of  appeal s t hat  t he 

Swi t l i cks ar e not  ent i t l ed t o Good Samar i t an i mmuni t y f or  t hei r  

ext ended car e of  t he pl ai nt i f f .   Whi l e t he Swi t l i cks '  i ni t i al  

eval uat i on and i mmedi at e assi st ance,  t r eat ment ,  and i nt er vent i on 

const i t ut ed emer gency car e,  t he car e r ender ed by t he Swi t l i cks 

af t er  t he i ni t i al  eval uat i on and i mmedi at e assi st ance,  

t r eat ment ,  and i nt er vent i on f or  l onger  t han t he per i od necessar y 

t o t r ansf er  car e t o pr of essi onal  medi cal  per sonnel  does not  

const i t ut e " emer gency car e. "   When t he Swi t l i cks di d not  seek 

pr of essi onal  medi cal  assi st ance af t er  t he i ni t i al  eval uat i on and 

i mmedi at e eval uat i on,  assi st ance,  t r eat ment ,  and i nt er vent i on,  

emer gency car e ceased and non- emer gency car e began.   The 

Swi t l i cks have not  asser t ed a val i d Good Samar i t an def ense t o 

t he pl ai nt i f f ' s  negl i gence cl ai ms agai nst  t hem f or  non- emer gency 

car e.  

¶57 For  t he r easons set  f or t h,  t he deci s i on of  t he cour t  

of  appeal s i s af f i r med and t he cause i s r emanded t o t he c i r cui t  
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cour t  t o det er mi ne whet her  t he Swi t l i cks ar e l i abl e f or  

negl i gent  non- emer gency car e.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.    
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